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Abstract

Background: The USDA snack food and beverage standards take effect in school year (SY) 2014-2015. Although the USDA
standards will provide nationwide requirements, concerns exist about compliance. This study examined whether existing state laws
are aligned with the USDA standards to determine whether some states may be better positioned to facilitate compliance.

Methods: Codified state statutory and regulatory laws effective for SY 2012-2013 for each of the 50 states and the District of
Columbia were identified through Boolean keyword searches using the Westlaw and LexisNexis databases. Laws were analyzed for
alignment with 18 snack food and beverage provisions contained within the USDA standards.

Results: Thirty-eight states had snack food and beverage standards; 33 states’ laws exceeded restrictions on foods of minimal
nutritional value. Of the 33 states, no states’ laws fully met the USDA’s standards, 16 states’ laws fully met and 10 states’ laws
partially met at least one USDA provision, and seven states’ laws met no USDA provisions. One state’s law met 9 of 18 provisions.
On average, states met 4 of 18 provisions. States were more likely to meet individual USDA beverage than snack provisions.

Conclusions: Implementation and compliance with the USDA standards may be facilitated in states with laws already containing
provisions aligned with the USDA standards and may be more difficult in states with fewer or no provisions in alignment, suggesting
possible geographic areas for the USDA to target with technical assistance and training efforts and for advocates to work in to

facilitate compliance.

Intfroduction

sugars, calories, and/or sodium in US schools is
relatively common.'™ Also known as *“competitive
foods and beverages” because these items are sold in
“competition with”” the school meal programs, their sale
has primarily been regulated by state and district policies.*®
Before the enactment of the federal Healthy, Hunger-Free
Kids Act of 2010 (HHFKA),” the only federal regulation
governing what items may be sold outside of meal pro-
grams prohibited the sale of foods of minimal nutritional
value (FMNV; i.e., carbonated beverages and certain can-
dies) in competition with the meal programs.®
With the passage of the HHFKA in December 2010,
Congress gave the USDA the authority to regulate the sale
of foods and beverages sold outside of meal programs well
beyond the FMNV rule.” On June 28, 2013, the USDA
issued an interim final rule to provide the first nationwide
standards governing the sale of foods and beverages in
schools outside of school meal programs, including items
sold through a la carte lines in the cafeteria, vending ma-
chines, school stores, canteens and snack bars, and in-school

T he sale of foods and beverages that are high in fats,

fundraisers on campus during the school day.’ Table 1
summarizes the main provisions of the USDA rule.’

One of the chief concerns expressed in the public com-
ments submitted in response to the USDA’s initial proposed
rule related to compliance.’ One factor that may facilitate
compliance with the USDA standards is whether the state
law governing school foods previously contained standards
comparable to (if not stronger than) the USDA standard(s).
Evidence from one study suggests, for example, that having
both state and district policies governing competitive foods
and beverages facilitated elementary school compliance by
virtue of the reinforcing effect of the policy.'? Thus, taken a
step further, one might expect that compliance with specific
USDA standards may be easier in states whose laws were
already aligned with or equivalent to the USDA standards.
This article seeks to provide baseline information on state
law alignment with the USDA standards.

Methods

Codified state statutory and administrative laws for each
of the 50 states and the District of Columbia (hereafter
referred to collectively as “states’’) were compiled using
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Table |I. Summary of USDA Healthy Snack and Beverage Standards Analyzed

Snack items

All snack items must meet the standards
in this row and the nutrient standards
noted below.

USDA limit

Grain product containing =50% whole grains by weight or have as first
ingredient a whole grain
or

Have as first ingredient one of the nongrain major food groups: fruits, vegetables,
dairy or protein foods (including meat, beans, poultry, seafood, eggs, nuts, and so on) or

Be a combination food containing % cup of fruit and/or vegetable or

Through June 30, 2016, contain 10% of the recommended dietary allowance of a nutrient
of public health concern based on the most recent Dietary Guidelines for Americans
(e.g., potassium, calcium, fiber, and vitamin D)

Total sugars

<35% of total weight from sugars

Exemptions for dried whole fruits or vegetables, dried whole fruit or vegetable pieces,
dehydrated fruits or vegetables with no added nutritive sweeteners; dried fruits with nutritive
sweeteners that are required for processing and/or palatability purposes; canned fruit packed
in juice or light syrup; and frozen fruit with added sugar not to exceed “light syrup” amount

Fats <35% of total calories from fat and < 10% total calories from saturated fat
Exemptions for reduced fat cheese and part-skim mozzarella cheese, nuts, seeds, nut or seed
butters, products consisting of only dried fruit with nuts and/or seeds with no additive
nutritive sweeteners or fat, and seafood with no added fat

Trans fats Trans fat free

Sodium—snacks

July 1, 2014-June 30, 2016: <230mg

July 1, 2016: <200 mg

Sodium—entrées

<480mg

Calories

<200 calories per portion as packaged or served for snacks; <350 calories for entrées

Beverage items

Only plain water, |%/nonfat milk, 100%
juice allowed

USDA limit
ES/MS: only plain water, |%/nonfat milk, 100% juice allowed

HS: other beverages allowed (see below)

Water

Plain water (carbonated or uncarbonated)

Milk fat

1% or nonfat milk or nutritionally equivalent milk alternatives (as permitted by school meal
requirements)

Sugars in milk

Flavored milks allowed if nonfat milk

Juice 100% fruit or vegetable juices or
100% fruit or vegetable juices diluted with water or carbonated water
Caffeine ES/MS: Caffeine free

HS: Allowed

Other beverages

HS: Calorie-free, flavored, and/or carbonated water and other calorie-free beverages containing
<5 calories/8-ounce serving (or <10 calories/20 ounces)—with a maximum of 20 ounces

HS: Beverages of no more than 40 calories/8 ounces or 60 calories/|2 ounces in no more
than |12-ounce servings are also allowed

Beverage portion sizes (except water,
which is unlimited)

ES: 8 ounces

MS: 12 ounces

HS: 12 ounces (qualifying milk, 100% juice)

Source: Adapted from USDA.’

ES, elementary school; MS, middle school; HS, high school.
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primary legal research methods''*'? from subscription-based
legal research services, LexisNexis'? and Westlaw.'* Bool-
ean keyword searches and reviews of the indices and/or tables
of contents of the codified laws for each state were conducted
using the state law databases from each commercial provider.
State laws were defined to include the codified laws as well
as state standards embedded by reference into the codified
law (e.g., the Connecticut Nutrition Standards'). Laws were
deemed relevant if they were effective as of the day after
Labor Day 2012, which served as a proxy for the beginning of
school year (SY) 2012-2013. Where possible, the existence
of state laws was verified against publicly available secondary
sources,>®!¢1? which contained information on states with
relevant laws (including three sources®'®!” that had similar
schemes comparing state laws to other standards, such as the
Institute of Medicine standards®®), although none of the ex-
isting sources coded for the extent to which state laws aligned
with the USDA standards as presented herein. Noncodified
state policies that were not embedded by reference into
codified law (e.g., the Hawaii Department of Education Nu-
trition Standards®') were excluded from the analysis because
they are not considered ““primary law.”?>%3

All relevant state laws were reviewed and verified by two
of the study researchers with support provided by additional
legal and policy researchers and analysts. All state laws were
qualitatively reviewed for each provision identified in Table
1, and states were assigned to one of the following categories
for each provision: 0 =no law; 1 =Iaw does not meet USDA
standards and only encourages or suggests standards at the
state level; 2=Iaw does not meet USDA standards, but re-
quires standards at the state level; 3 =Ilaw partially meets
USDA standards; and 4 =law fully meets USDA standards.
The level ‘3’ code of partially meets refers to state laws that
apply to some, but not all, grade levels (e.g., elementary only)
or that apply to some locations (e.g., only applies to a la carte
lines and vending machines, but no other locations of sale) or
certain times of the day (e.g., only after lunch). The level ‘2’
code of state requirement includes states with required pro-
visions that do not meet USDA standards and, for food items
only, states that meet the USDA Standards, but allow for
exceptions beyond what the USDA regulations allow (e.g.,
allowing exceptions to the total sugar requirement of <35%
of total weight from sugars for yogurts, pudding, and so on).

Results

Thirty-eight states had codified laws addressing com-
petitive foods and beverages as of the beginning of SY
2012-2013; five of those states’ laws only regulate foods
of minimal nutritional value (FMNV) and are excluded
from the remaining discussion. Competitive food and
competitive beverage provisions beyond FMNV limits
were included in 32 and 31 states’ laws, respectively, for a
total of 33 states with some type of codified competitive
food and/or beverage law beyond FMNYV restrictions.

Eighteen total items contained within the USDA stan-
dards were examined for this analysis (10 food/nutrient-

3

related items and eight beverage-related items; see Table 1
for a list of items). No states’ law met the USDA standards
on more than one half of the items. As illustrated by Figure
1, only 16 of the 33 states with codified laws beyond the
FMNYV provisions contained provisions that met any of the
USDA items, with an average of four provisions (and a
maximum of nine provisions in Massachusetts).

Supplementary Appendices A and B (see online sup-
plementary material at http://www.liebertpub.com/chi)
provide state-by-state tables for each provision of interest.
Supplementary Appendix A addresses food items, and
Supplementary Appendix B addresses beverage items.
Notably, no state law fully met the USDA standards be-
cause no state law met the minimal requirements for whole
grains, fruits, and/or recommended daily allowance of
specific nutrients. However, some states did meet indi-
vidual components of the USDA standards—particularly
the beverage standards. Specifically, 14 states’ laws met at
least one USDA beverage standard and nine states’ laws
met at least one USDA food standard. Additionally, 10
states’ and nine states’ laws partially met the USDA
competitive food and beverage standards, respectively, by
only applying to certain grade levels, times of the day, and/
or locations of sale.

Table 2 summarizes the extent to which the states’ laws
fully or partially aligned with specific USDA standards
and/or included specific state standards or suggested pro-
visions that did not meet the USDA standards. As indicated
in Table 2, 11 states met the USDA standards for 100%
juice, nine states met the water requirement, and eight
states met the low-fat/nonfat milk requirement; however,
only two states limited all beverages to only water, 100%
juice, and low-fat/nonfat milks. Additionally, eight states
fully met the caffeine requirements and four states met the
USDA standards for beverage portion sizes. No state met
the USDA standards for other beverages sold in high
schools nor did any meet the flavored milk restrictions. In
terms of snacks, only five states met the total fat restriction,
one met the saturated fat limits, five met the calorie limits,
six met the trans fat limits, and only one state met the
sodium limits for snack foods.

At the same time, a substantial number of additional
states partially met the USDA standards for specific
beverage and snack food provisions (see Table 2 and
Supplementary Appendices A and B) (see online supple-
mentary material at http://www.liebertpub.com/chi). For
example, nine states restrict beverages to only water, 100%
juice, and low-fat/nonfat milks at the elementary level and,
in New Mexico, at the middle school level. Similarly, six
states met the USDA fat standards for snacks in elementary
and/or middle schools and/or in certain locations (e.g., a la
carte, but not vending machines).

Discussion

The public comments submitted in response to the US-
DA’s proposed rule expressed concern about compliance.’
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Figure 1.

Partially meets USDA standards on 1 or more provisions (n=10)

Other state law requirements weaker than USDA standards
on all provisions (n=4)

Other state law (n=3)
FMNV provision only (n=5)

States with codified competitive food and/or beverage law by USDA standards alignment and/or state law status, school year

2012-2013 (maximum provisions =18; N=38 states with competitive food and/or beverage laws).

Encouragingly, the information presented herein sug-
gests that a number of states do have provisions in place
that will help to facilitate compliance with at least some
of the USDA standards. Moreover, given that in-school
availability of healthier foods and/or beverages tends
to be higher in states (and districts) with stronger laws,**
it is expected that school-level compliance with the
USDA standards will therefore be easier in states where
such standards already exist. The data from this study
indicate that states are better positioned to comply
with the USDA beverage standards than the food stan-
dards, which, likely, will pose more implementation and
compliance challenges until schools have a thorough
understanding of the standards and knowing which
vendors are able to supply the products that adhere to the
standards.

Given that no states’ laws fully meet the USDA stan-
dards, it will likely take time for schools to come into full
compliance because no schools are located in states with
laws completely aligned with the USDA standards. How-
ever, the implementation challenges will vary. In Massa-
chusetts, for example, the state law aligns with 9 of 18
USDA provisions and has seven other required provisions
that are weaker than the USDA’s, but could be revised to
align completely. Thus, implementation challenges in
Massachusetts may be lower than those faced by states
with fewer, if any, provisions aligned with the USDA. The
data presented herein included 33 states with laws that

went beyond simple restrictions on FMNV sold during
meal times. Of the 33 states, 16 states’ laws fully met the
USDA standards on one or more provisions (with an av-
erage of four provisions), 10 states’ laws partially met the
USDA standards, and seven states’ laws did not meet any
USDA provisions. Thus, implementation will likely vary
greatly across the states, with schools in states with more
provisions aligned with the USDA standards expected to
have a somewhat easier time complying with at least some
of the USDA provisions than schools in states whose law
does not meet USDA standards.

The information presented herein sought to provide an
objective analysis of on-the-books codified state statutory
and administrative laws. It is important to recognize that
state Departments and Boards of Education (e.g., Hawaii)
also adopt noncodified policies that went beyond the scope
of this analysis, but are equally important of which to be
aware. Likewise, the study did not seek to assess the extent
to which these laws are being implemented in practice;
there is a growing body of literature that has been exam-
ining such implementation.?* Thus, whereas the study was
limited to codified laws (which are considered primary
law), additional noncodified policies or policies ““in prac-
tice” that states are following have not been captured
herein because they are not considered primary law.?>23
Finally, school districts also have adopted and are im-
plementing nutrition standards of their own.* Previous re-
search suggests that district nutrition standards are, in fact,
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Table 2. Summary of State Laws Containing Snack Food and/or Beverage

Provisions Included in USDA Standards, School Year 2012-2013

State law
State State suggests/
requirement | requirement | encourages
No.? of Fully meets Partially meets USDA | weaker than | weaker than
states with USDA meets USDA | standards with USDA USDA

Provision provisions standards standards exceptions standards standards
Snack food items
Grains 10 0 0 NA 5 5
Fruits and vegetables 14 0 | NA 9 4
Recommended dietary allowance 7 0 0 NA 5 2
Total sugars 28 4 3 5 I 5
Fats 29 5 6 7 6 5
Saturated fat 25 | 2 I 17 4
Trans fat 23 6 4 NA 9 4
Sodium (snacks) 12 | 2 NA 7 2
Sodium (entrées) 9 3 0 NA 5 |
Calories 19 5 5 NA 5 4
Beverage items
Only water, |%/nonfat milk, 28 2 9 NA 15 2
100% juice
Water for sale 28 9 9 NA 8 2
Milk fat 25 8 5 NA 10 2
Sugars in milk 19 0 0 NA 18 |
100% juice 29 I 8 NA 8 2
Caffeine 25 8 12 NA 3 2
Other beverages (HS) 10 0 0 NA 10 0
Beverage portion sizes 25 4 6 NA 13 2

2N =33 states with relevant laws (five additional states only limit foods of minimal nutritional value and are not reflected in this table).

HS, high school; NA, not applicable.

the weakest element in congressionally mandated school
district wellness policies, particularly at the secondary
school level*; however, schools in districts and/or states
with required snack food and beverage provisions are
more likely to implement such policies and reduce the
availability of unhealthy items.!*** Future research might
consider examining the extent to which district policies are
aligned with the USDA standards to provide information to
local officials as to the additional restrictions that schools
will face upon implementation of the USDA standards.

Conclusion

Implementation of the USDA standards is scheduled to
commence at the beginning of SY 2014-2015 (fall 2014).
Though implementation and compliance likely will not

happen immediately, compliance may be facilitated in
areas of the country where policy efforts have preceded the
USDA and such policies are already being implemented
statewide. This analysis provides important baseline in-
formation for the USDA as it develops its training and
technical assistance materials to support implementation.
Notably, most state laws (and district policies) vary greatly
in terms of their applicability at elementary versus sec-
ondary school levels*!'®!72%; however, the USDA stan-
dards only differentiate by grade level on certain beverage
items.® Thus, the USDA will likely need to focus efforts
on implementation at the secondary school level where
implementation challenges will likely be the greatest and
where existing state laws (and district policies) are his-
torically weak. At the same time, the USDA likely
will need to direct its attention toward implementation in
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more-affluent districts that historically rely more heavily
on competitive food and beverage revenues.?® Finally, this
analysis also may provide useful information for the school
food and nutrition community as it works toward im-
plementation and for advocates interested in identifying
areas to target in support of implementation of the federal
standards.
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